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GRAVES, JUSTICE, FOR THE COURT:

1.  Thismatter is before this Court on a Motion for Indefinite Suspension Pending Apped, Striking
From Rall, Suspending and Staying proceedings brought by the Missssppi Bar (herein-after Bar)
agang Jmmy Doug Shelton (hereinafter Shelton).

FACTS
2. A formd complaint wasfiled by the Bar against Shelton on May 13, 2002, based upon Shelton’s

entry of aguilty pleain federa digtrict court on January 10, 2002, pursuant to apleaagreement. Hepled



guilty to the charge of aiding and assigting in fraud and making fase satements related to filing of a tax
return to the Internal Revenue Service. A judgment was entered in connection with the plea on April 17,
2002.

DISCUSSION

113. The Bar dlegestha Shelton pled guilty to acrimewhich triggers Rule 6 of the Rules of Discipline
for the Missssppi Bar. The Bar recommends indefinite sugpension until the Bar can show that thetime to
appeal the conviction has expired or the appea was concluded without reversal. Moreover, upon the
showing of either, the Bar suggests that it will file a motion for reconsderation for Shelton’'s immediate
dishament. Shetoncontendsthat he never entered afind pleaof guilty asrequired by Rule 6 of the Rules
of Discipline for the Missssppi State Bar, but only a conditiond plea. In the plea agreement, Shelton
reserved the right to gpped the federa digtrict court’s ruling relating to a motionto suppressthe evidence
obtained during a warrantless search. Because he entered a conditiond plea, Shelton maintains that he is
not legaly guilty and that the Bar cannot use Rule 6 asadevice to automaticaly suspend him from the Bar.
In support of his argument that his conviction is not legdly and findly determined, Shelton cites to the
Federd Rules of Crimind Procedure Rule 11 (a)(2) which when he pled provided that:

Conditiona Plea. With the approva of the court and the consent of the government, a

defendant may enter aconditiond pleaof guilty or nolo contendere, reserving inwriting the

right, on gpped from thejudgment, to review of the adverse determination of any specified
pretrial motion. A defendant who prevailson appeal shdl bealowed to withdraw the plea.

Headso arguesthat asuspensionwould beinequitable, unjust and would do violenceto thewdl|-established

rule requiring agtrict reading of the disciplinary rules.



14. Under our standard of review, this Court has exclusive and inherent jurisdiction regarding the
discipline of attorneys as promulgated in the Rules of Discipline for the Missssippi State Bar. See Miss.
R. Disc.1(a); Miss. Bar v. McGuire, 647 So.2d 706, 708 (Miss. 1994). We conduct a de novo review
incasesinvolving thediscipline of attorneys. SeeMiss. Bar v. Pels 708 So. 2d 1372, 1374 (Miss. 1998).
“The burden is usudly on the Missssppi Bar to show by clear and convincing evidencethat an atorney's
actions condtitute professond misconduct.” 1d.
5. Rule 6(a) of the Rules of Discipline for the Missssippi Bar provides:

(8 Whenever any attorney subject to the disciplinary jurisdiction of the Court shall be

convicted inany court of any state or in any federa court, or enter apleaof guilty or aplea

of nolo contenderetherein, or tender aguilty pleapursuant to the provisionsof Miss. Code

Ann. 88 99-15-26 (Supp.1993), or any similar provision in Sate or federa law therein of

any fdony (other than mandaughter) or of any misdemeanor involving fraud, dishonesty,

misrepresentation, deceit, or willful failure to account for money or property of aclient, a

certified copy of thejudgment of conviction or order accepting or acknowledging the offer

or tender of a guilty plea pursuant to the provisons of Miss. Code Ann. 88 99-15-26

(Supp.1993), or any smilar provison in state or federa law shal be presented to the

Court by Complaint Counsel and shdl be conclusive evidencethereof. The Court shdl then

forthwith strike the name of the attorney and order his immediate suspension from the
practice of law.

16.  Asprevioudy sated, ajudgment was entered against Shelton on April 17, 2002. A certified copy
of the judgment and a copy of the plea agreement has been included as part of the record in this matter.
Shelton pled to aiding and assisting in fraud and fase atements related to the filing of areturn, affidavit,
dam or document with the Interna Revenue Service before Judge W. Allen Pepper, J. in the United
States Didtrict Court for the Northern Didrict of Missssippi. United States v. Jimmy Doug Shelton,
Crim. Ac. No. 1:00CR00127-001 (N.D. Miss.), apped pending, 5th Cir. No. 02-60326.

17. Condusve evidence has been introduced to prove that Shelton committed a crime resulting in

unprofessona and unethica conduct evincing unfitness for the practice of law. Because Rule 6 further



providesthat “upon reversd of the conviction or judgment that has resulted in the automatic suspension,
the attorney [Shelton] shdl be immediately reingated. . ..” Miss. R. Disc. 6(b). Shelton is not without a
remedy should he prevail on apped of hisconviction. This Court accepts the recommendation of the Bar
and drikes Shelton’s name from the roll of attorneys and ordersthat heis suspended from the Missssippi
Bar pursuant to Rule 6 of the Rules of Discipline for the Missssippi Bar.

1. JIMMYDOUGSHELTONISSUSPENDED FROM THEPRACTICEOFLAW IN
THE STATE OF MISSISSIPPI.

PITTMAN,C.J.,,SMITH,P.J,,WALLER,COBB AND CARLSON, JJ.,CONCUR.
McRAE, P.J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY DIAZ
AND EASLEY, JJ. EASLEY, J., DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY McRAE, P.J., AND DIAZ, J.

MCcRAE, PRESIDING JUSTICE, DISSENTING:
9. | dissenttothemgority'sfinding that Rule6 can beused toindefinitdy sugpend Shelton under these
drcumdances in advance of afind conviction. A conditiond pleaisnot afind judgment or admisson of

Quilt.
110. Rule6(a) of the Rules of Distpline datesin part:

Whenever any dtorney subject to the disaplinary juridiction of the Court shdl be
convicted in any court of any Sate or in any federd court, orenter a plea of guilty or
pleaof nolo contendere therein, or tender a guilty plea pursuant to the provisons of
Miss Code Ann. 8 99-15-26 (Supp. 1993), or any Smilar provisoningaeor federd law
therein of any fdony (other than mandaughter) or of any misdemeanor invalving fraud,
dishonesty, misrepresentation, decait, or willful failure to account for money or property
of adient,acertified copy of thejudgment of conviction or order accepting
or acknowledging theoffer or tender of aguilty plea pursuant to the provison
of Miss. Code Ann. § 99-15-26 (Supp. 1993), or any Smilar provisonindateor federd
law shdl be presented to the Court by Complaint Counsd and shdl becondusiveevidence
thereof.

(emphasis added).



{111. Rue6isto beinvoked when thereisa"findl judgment or aguilty plea" not aconditiond pleapending
an goped. A conditiond pleaisnat aguilty pleaor an admission of guilt.
112.  Furthermore, aconditiond pleais different from a guilty or nolo contendere pleaand cannat be
found to be afind judgment snce it can be withdrawvn under Rule 11 of the Federd Rules of Crimind
Procedure. Rule 6 addresses pleas of "guilty” or "nolo contendere”” Rule 6 doesnot address condiitiond
pless which asRule 11 illugrates arein adass of their own. Additiondly, conditiond guilty pless under
Fed. R. Crim. P. 11 may be withdrawn before the court accepts the pleaand after the court accepts the
pleabut before sentencing under cartain circumdtances. Fed. R. Crim. P. 11(d). Rule 6 was not meant
to address conditiond guilty plessasfoundin Rule 11. If the Bar wishesto usethis Rule 6 mechaniam, it
hasto wait until after thefind goped of thismeatter. Therefore, | would deny the Missssppi Bar'smoation
a thistime, asit is premature.
113. Asasdenate areview of the Ffth Circuit Court of Appedsdocket indicatesthat United States
of America v. Jimmy Doug Shelton, NO. 02-40719, was argued on February 11, 2003 This
decigon, unlike ours, will be out shortly, and then the Bar may procesd with gppropriate action.
114.  For thesereasons, | respectfully dissent.

DIAZ AND EASLEY, JJ., JOIN THIS OPINION.

EASLEY, JUSTICE, DISSENTING:
115.  The mgority suspends Sheton from the practice of law; however, | must respectfully dissent.
Shdton has nat entered afind guilty plea In Sheton's conditiond plea agreament, he resarved the right

to goped thetrid court's ruling on amotion to suppress. Shelton has gppeded thet ruling to the United

1 Seeinternet cite http://ww.cab.uscourts.gov/clerk/calendar/0302/24.htm.
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States Court of Appedsfor the Hfth Circuit. Since the Fifth Circuit has not ruled on that apped, | do not
find that Shelton has been findly convicted of a crime that would subject him to sugpension a thistime
The mgority has jumped the gun by ordering Shdton's sugpension thereby depriving Shelton of due
process. Therefore, | do not find thet aviolaion of Rule6(a) of the Rulesof Discipline hasoccurred & this
time Based on the language of this unique conditiond plea arrangement, the mgority should have
awaited thegppdlaeruling on the suppresson of evidence before acogpting the conditiond pleaagreement
asatendered guilty plea. For these reasons, | would deny the Missssppi Bar's mation.

McRAE, P.J. AND DIAZ, J., JOIN THIS OPINION.



